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On August 30, 2016, the Appellants (“Garmin”) filed an “Emergency 

Motion to Expedite Submission of the Certified List, the Merits Briefing, and the 

Oral Argument.” 1  ECF No. 14 (“Expedited Briefing Mot.”). 

Appellee International Trade Commission (“the Commission”) hereby 

opposes Garmin’s motion.  The facts of this case are set out in detail in the 

Commission’s opposition to the stay motion, which is being filed concurrently 

herewith.  As set forth in that opposition, Garmin treated the Commission’s 

exclusion order like a nuisance:   instead of importing certain infringing sonar 

systems, it imported each system by separating the components into two plastic 

bags (to circumvent the exclusion order), put those two bags in the same box in the 

United States, and sold the infringing boxed systems after importation.  When the 

Commission put an end to Garmin’s charade and clarified that its exclusion order 

covered Garmin’s importation of the components separately for their combined 

sale after importation, Garmin brought this appeal. 

As set forth in the Commission’s opposition to the stay, Garmin’s motion for 

a stay is unusually weak.  Its argument concerning its irreparable harm is limited to 

four sentences, its factual assertions of harm are vague and unsupported, and its 

legal authority is either inapposite or has been abrogated by the Supreme Court.2  

                                                 
1 Garmin also filed two other “emergency” motions on August 30, 2016, one 

to stay the Commission’s exclusion order in this case (ECF No. 11) (“Stay Mot.”), 
and another to expedite the briefing regarding that stay motion (ECF No. 14).  The 
Court’s August 31, 2016, order (ECF No. 21) denied the second motion as moot. 

2 eBay Inc. v. MercExchange, LLC, 547 U.S. 388, 391-92 (2006) 
(eliminating this Court’s presumption of irreparable harm in connection with 
preliminary injunctions). 
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Stay Mot. 18.  Garmin did not argue that Customs has excluded any of its products 

from entry, nor has Garmin availed itself of the numerous avenues for obtaining 

decisions from the Commission or from Customs about any of its allegedly 

noninfringing redesigns.  As discussed in the Commission’s opposition to 

Garmin’s stay, none of the other three other stay factors supports Garmin either. 

For the same reasons that Garmin deserves no stay, Garmin is not entitled to 

an expedited appeal shortening the time for other parties to respond to Garmin’s 

brief.  The Commission wishes to make three further points, which would result in 

oral argument occurring in February 2017. 
 

1. While Garmin Can File Its Brief Prematurely, the Service of 
the Certified List Will Trigger the Date for Response Briefs    

Garmin’s motion to expedite argued that it intended to file its opening brief 

on September 7, 2016, before the Commission’s certified list is to be filed.  Garmin 

asserted: 
 

In other appeals before this Court, parties have expedited their 
appeals by filing their Opening Briefs prior to the filing of the 
Certified List.  See, e.g., One-E-Way, Inc. v. ITC, Appeal No. 
16-2105, Dkt. No 8 (Merits Brief Filed on June 6, 2016), Dkt. 
No. 45 (Certified List filed on June 28, 2016). 

Expedited Briefing Mot. 2.  On August 31, 2016, without taking any responses, the 

Court issued its Order in the present appeal, which noted that “Garmin may self-

expedite the appeal by filing its opening brief prior to the ITC filing the certified 

list, as Garmin proposed.” 
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 There was no expedition in One-E-Way of the sort that Garmin’s motion 

implies.3  In One-E-Way, and consistent with the Court’s regular practice, the 

deadline for the Commission’s response brief was triggered by the later filing of 

the certified list.  One-E-Way tendered its brief early (before the certified list was 

served), and then moved this Court to set the date for the Commission’s response 

brief to the premature filing of the opening brief (No. 16-2105, ECF No. 46), but 

the Commission opposed the motion (ECF No. 47), and the Court denied the 

request (Order, ECF No. 49 (Bryson, J.)). 

The Commission’s opposition in One-E-Way explained: 
 
One-E-Way jumped the gun in filing its principal brief prior to 
the Court’s receipt of the certified list from the Commission.  
The rules of procedure are clear.  This Court’s application of 
Federal Rule of Appellate Procedure 31(a)(1) reads in part:  
“The appellant must serve and file a brief within 40 days after 
the record is filed.”  Fed. R. App. P. 31(a)(1) (as printed in the 
Federal Circuit Rules of Practice) (emphasis added).  Similarly, 
pursuant to Federal Circuit Rule 31(a)(1)(B), an appellant 
“must serve and file its initial brief within 60 days after the 
certified list or index is served pursuant to Federal Circuit Rule 
17(c).”  Fed. Cir. R. 31(a)(1)(B) (emphasis added).  Indeed, this 
Court has illustrated the proper sequence of events in its 
flowchart, the Life of an Appeal in the Federal Circuit, which 
indicates that preliminary matters including the Court’s receipt 
of the certified list occur before transitioning to a formal 
briefing schedule.  The narrative accompanying the flowchart 
states that “[i]n cases on appeal from an administrative agency, 
the filing of the Certified List is an integral date to be aware of 
as the deadline for the Appellant/Petitioner’s opening brief is 

                                                 
3 Nor is the Commission aware of any Commission case (or any other case) 

in which this Court has acquiesced to an appellant who files its principal brief prior 
to the submission of the certified list. 



 
 

- 4 - 

calculated from the date of service of the certified list.”  The 
Life of an Appeal at p. 1, http://cafc.uscourts.gov/sites/default/
files/Life%20of%20an%20Appeal%20Narrative%20and%20flo
wchart.pdf (emphasis added).   

No. 16-2105, ECF No. 47 at 2-3.  Consistent with the Commission’s opposition, 

the Court ruled that while “One-E-Way has demonstrated its ability and intention 

to self-expedite the briefing of th[e] appeal,” “[i]t has not made a sufficient 

showing, however, to justify shortening the time for Appellees and Intervenors to 

file their briefs.”  No. 16-2105, ECF No. 49, at 2.  Thus, although the opening brief 

was tendered early, the Court ordered that the Commission brief was due forty 

days after the certified list was filed, and not forty days after the opening brief was 

filed.  Id. 

 The Commission is concerned about the precedent that might be set by this 

Court’s August 31, 2016, Order, should that Order be construed to require the 

Commission’s principal brief to be due forty days after the appellant’s brief rather 

than forty days after the service of the certified list.   Among other concerns (such 

as the fact that briefs could be filed in other cases before intervenors have even 

entered the appeal, see No. 16-2105, ECF No. 47 at 5), Garmin’s premature filing 

here violates the Rules.  Federal Circuit Rule 30(b) requires appellants to “within 

14 . . . days of the certified list or index in a petition for review or appeal from an 

agency, serve on the appellee or cross-appellant a designation of materials from 

which the appendix will be prepared and a statement of the issues to be presented 

for review” or to seek an agreement that such requirements shall be waived.  Fed. 

Cir. R. 30(b).  Instead, Garmin intends to file its brief without notifying the 

http://cafc.uscourts.gov/sites/default/files/Life%20of%20an%20Appeal%20Narrative%20and%20flowchart.pdf
http://cafc.uscourts.gov/sites/default/files/Life%20of%20an%20Appeal%20Narrative%20and%20flowchart.pdf
http://cafc.uscourts.gov/sites/default/files/Life%20of%20an%20Appeal%20Narrative%20and%20flowchart.pdf
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Commission regarding its designation of materials and ignoring the Commission’s 

right to counter-designate materials pursuant to Fed. Cir. R. 30(b)(2).4 

 This Court’s recent amendments to its rules concerning confidential 

information only exacerbate the problems caused by Garmin’s motion.  As part of 

its preparation of the certified list in its cases, the Commission looks to ensure that 

public versions of confidential documents have been filed at the Commission, 

ensuring that reliance upon confidential submissions is minimized during appeal.  

Indeed, even in the present appeal, the Commission reached out to counsel (as 

recently as September 1, 2016), so that public versions of documents can be 

included in a certified list and thereby in the appeal. 

  Because Garmin represented that One-E-Way establishes a precedent 

supporting the premature filing of an opening brief, and because that representation 

is false, the Commission response brief should be due forty days after service of 

the certified list, regardless whether Garmin files its opening brief sooner.  Just as 

in One-E-Way.  And just as in every other Commission case until now. 
 

2. Garmin Has Failed to Show Cause Why Time 
Should Be Compressed for the Commission    

As discussed in the Commission’s opposition to the stay, Garmin’s showing 

of irreparable harm in this case is wanting.  Garmin has demonstrated no grievance 

more significant than that of any other respondent adjudged by the Commission to 

                                                 
4 Garmin also ignores Federal Circuit Rule 30(a), which “encourages parties 

to agree on the contents of an appendix.”   
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infringe.  Accordingly, there has been no sufficient showing to justify shortening 

the time for the Commission and the intervenors in this case. 

Garmin proposes two weeks response time, which is simply infeasible.  

Clearing a merits brief for submission requires its circulation not merely to the 

General Counsel, but also to each of the six Commissioners, who must have time 

to review the brief prior to submission.  Moreover, any shortened response time is 

especially infeasible now in view of the obligations of Commission counsel in 

other pending appeals and in pending Commission investigations.  By way of 

example, the attorney most familiar with the facts underlying the present appeal is 

occupied with briefing in the two earlier-filed companion cases.  One of those 

briefs (Navico, Inc. v. ITC, No. 16-1533) is due on the same day as this Opposition, 

and the other (Garmin Int’l Inc. v. ITC, No. 16-1572) is due on September 27, 

2016.  She has Commission obligations on other cases after that second brief is 

tendered. 

It would be no better if the case were reassigned to the undersigned counsel, 

who is familiar with the facts of this appeal from having opposed Garmin’s stay 

motion.  I am supervising the preparation of a principal brief to be filed with this 

Court on September 15, 2016 (Rivera v. ITC, 16-1841), and on October 7, 2016, I 

will be arguing the appeal of another case (Organik Kimya San Ve Tic. A.S. v. ITC, 

15-1774).  I expect to be occupied for much of the remainder of October opposing 

a petition for certiorari that I understand to be forthcoming at the end of 

September.  
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Put simply, Garmin has established no basis in this case for departing from 

the Rule affording the appellee forty days to prepare its response.  Enabling the 

Commission to file its brief forty days after the certified list is filed (October 11, 

2016) would result in the Commission’s brief to be filed on or about November 21, 

2016, after many of Commission counsel’s conflicts have cleared. 
 

3. Garmin’s Proposed Schedule Fails to Account 
for the Fact that the Other Companion Cases 
Will Not Be Ready for Argument in November 

This appeal is a companion case to two earlier-filed appeals.5  All three 

appeals involve the same parties, the same patents, the same technology, and most 

of the same Commission decisions.  The Commission agrees with the Court’s 

determination that the cases should be heard by the same panel as companion 

cases.   Garmin’s request that this appeal be heard for argument in November 2016 

makes little sense; one or both of the earlier two cases will not be ready for 

calendaring until, at the soonest, October.  (That would result in, at the earliest, a 

December 2016 argument, though, based on recent Commission experience with 

the Court’s calendaring, it seems more likely that oral argument would occur in 

January or February 2017.)  As a result, Garmin’s proposed briefing schedule 

would result in compression of the briefing in this appeal for no reason, since this 

appeal would need to be held until the companions are ready to be heard. 

Should this case proceed according to the Rules of Appellate Procedure and 

the Rules of this Court, the following chronology will occur:  (i) the Commission’s 
                                                 

5 Navico, Inc. v. ITC, Appeal No. 16-1533, and Garmin Int’l Inc. v. ITC, 
Appeal No. 16-1572. 
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certified list will be filed when it is due (October 11, 2016); (ii) Garmin’s opening 

brief will be accepted on that day (as in One-E-Way, even though One-E-Way’s 

brief was tendered beforehand); and (iii) the Commission will be afforded its forty 

days to respond as it is entitled to under the Rules.  Garmin’s reply would thus be 

due on or about December 7, 2016.  The case would be ready for calendaring in 

December 2016 for a February 2017 argument.6  Garmin’s motions have 

established no basis to expedite proceedings further. 

CONCLUSION 

As set forth above, Garmin has failed to demonstrate why this appeal should 

leapfrog any other case in this Court’s docket, including the several other 

Commission cases that await calendaring or that will be ready for calendaring in 

the coming months.  The Commission respectfully requests that the Court deny 

Garmin’s motion and clarify, consistent with One-E-Way, that the self-expedition 

referred to in the Court’s August 31, 2016, Order means that response briefs will 

be due forty days after the certified list is filed, should Garmin file its opening brief 

prior to service of the certified list.  The Court, consistent with its practice, can 

indicate that the case (and its companions) will be placed on the next available oral 

argument calendar after briefing is complete. 

  

                                                 
6 Garmin’s self-expedition has not been in vain.  Filing the brief as of the 

date of service of the certified list will result in the case being ready for 
calendaring in December 2016, two months sooner than it otherwise would have 
been.    
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Respectfully submitted, 
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